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Department Files Monopoly Suit Against 
RCA, NBC, and CBS. 


December 31, 1941, the Department Justice filed anti-trust 
suits against RCA, NBC, and CBS the District Court the United 
States for the Northern District Illinois, Eastern Division. 

Following the text the body the complaint against RCA- 
NBC. The charges against CBS are virtually identical insofar the 
allegations monopoly are concerned. 

Paragraphs inclusive are introductory and are descriptive 
the industry. 


“10. That defendant RCA conducts its broadcasting business through de- 
fendant NBC; that NBC operates two nationwide broadcasting networks, 
known the ‘Red’ and the ‘Blue’; that both the ‘Red’ and the ‘Blue’ networks 
are composed radio stations which form the ‘basic’ network and others which 
are known ‘supplemental’ affiliates; that the basic ‘Red’ network com- 
posed stations either licensed affiliated with NBC and its key station 
station WEAF, owned NBC and located within the city and State 
New York; that addition there are more than 100 stations affiliated with 
NBC which are not assigned either basic network and which are supplemental 
either the ‘Red’ the ‘Blue’ network and are available either such 
networks the option the advertiser; that the affiliation contracts not 
specify which the two networks any station assigned; that NBC 
reserves the right move any station from one network the other even 
though affiliation with the ‘Red’ network has proved much more remunerative 
station than affiliation with the ‘Blue’ network; 

That existing clear channel radio stations the United States 
NBC owns, controls has affiliated with 32, and CBS 18, that most the 
fulltime regional stations are likewise affiliated with either NBC CBS; that 
excluding low-powered local stations, more than half all the stations the 
country are affiliated with NBC and CBS; that the cities the United 
States with more than 100,000 population, less than have three more full- 
time stations and less than have four more fulltime stations; that there 
are more than cities the United States with population excess 
50,000 served NBC CBS both, which other network can procure 
independent fulltime broadcasting station outlet because the control 
exerted NBC and CBS; that over cities the United States, including 
Cleveland, Indianapolis, Houston, Birmingham, Providence, Des Moines, Albany, 
Charlotte and Harrisburg, other networks can procure only limited access 
the existing radio broadcasting facilities; 

“12. That NBC the direct operator and licensee under licenses issued 
the FCC, the following broadcasting stations, having the call letters, power, 
and location set out below: 
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Call 
Letters Location Power 
WEAF New York 50,000 
WJZ New York 50,000 
Washington 5,000 
WMAL Washington 5,000 
WTAM Cleveland 50,000 
WMAQ Chicago 50,000 
WENR Chicago 50,000 
KOA Denver 50,000 
KPO San Francisco 50,000 
KGO San Francisco 7,500 


“13. That for the years 1938, 1939 and 1940, the net time sales for the 
entire radio industry were $117,379,459, $129,968,026, and $154,823,787, respec- 
tively, compared with $35,611,145, $37,747,543, and $41,683,341 for NBC; 
$25,450,351, $30,961,499, and $35, 630,063 for CBS; and $2,272,662, $2,610,969, and 
$3,600,161 for MBS; 

“14. That the power and dominant position NBC and CBS are further 
shown comparing the net operating income for the entire broadcasting in- 
dustry with that NBC and CBS; that for the years 1938, 1939 and 1940, the 
net operating income for the entire broadcasting industry was $18,854,784, 
$23,837,944 and $33,296,708, respectively, compared with $4,137,503, $4,103,909, 
and $5,834,772 for NBC; and $4,329,510, $6,128,686, and $7,431,634 for CBS; 

“15. That the relative positions NBC and CBS the radio industry 
are apparent from the fact that each the years mentioned NBC and CBS 
have each enjoyed net profits excess the gross revenues their only 
competitor national network operations; 

“16. That broadcasting stations affiliated with NBC have excess 
50% the total combined night-time power all stations the United 
States; that stations affiliated with NBC and CBS have over 85% the com- 
bined night-time power; that reason the dominant position the industry 
NBC and CBS, and because the large volume business controlled 
them and the many advantages afforded radio stations through affiliation wit 
them, network affiliation continuous network affiliation with either NBC 
CBS desired practically all commercial radio broadcasting stations; 

“That NBC and CBS have exercised the power inherent their dominant 
imposing upon their respective affiliated broadcasting stations cer- 
tain identical tying clauses which have prevented such stations from dealing with 
other competing network systems and have prevented NBC and CBS from 
dealing with radio stations other than their regular network affiliated stations; 
that both NBC and CBS have optioned all, part, their respective 
affiliated stations’ time the air, substantial portion which never used 
either network; that CBS well NBC, has entered into contracts sev- 
eral years duration with each its affiliated stations, and the owner, oper- 
ator and licensee radio stations located lucrative marketing areas; 

“Jurisdiction and Venue. 

“17. That this complaint filed and the jurisdiction this court invoked 
obtain equitable relief against defendants RCA, NBC, and certain the 
officers and members the boards directors thereof, because their viola- 
tions, jointly and severally, hereinafter alleged, Sections and the 
Sherman Act; 

That the unlawful combination and conspiracy hereinafter described 
restrain commerce among the several States the United States has been 
carried part within the Northern District Illinois, Eastern Division, 
and many the unlawful acts pursuant thereto have been performed de- 
fendants and their representatives said district; that the interstate commerce 
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radio broadcasting, electrical transcriptions and talent, hereinafter described, 
carried part within said district; that both said corporate defendants 
have usual business said district and there transact business and 
are within the jurisdiction this court for the purpose service; 

“Interstate Commerce. 

“a. Radio Broadcasting. 

“19. That radio broadcasting stations, including network broadcasting sys- 
tems the United States, are engaged commerce among the several states 
the United States, the District Columbia and within the Northern Dis- 
trict Illinois, Eastern Division; that each station instrumentality through 
which energy, ideas and entertainment are transmitted across state national 
boundaries radio listeners the United States, the District Columbia 
and foreign countries; 

“b. Electrical Transcriptions. 

“20. That more than 50% the electrical transcriptions produced the 
United States for the exclusive use radio broadcasting stations produced 
manufactured the States New York and California and shipped radio 
broadcasting stations located throughout the United States, the District Co- 
lumbia and within the Northern District Illinois, Eastern Division; that 
substantial portion the time devoted radio broadcasting the radio broad- 
casting stations consumed the broadcasting intelligence, entertainment 
and information recorded upon electrical transcriptions; 

Talent. 

“21. That substantial portion radio stations’ time the air, including 
that networks, devoted the broadcasting performances artistic 
talent, including musicians, virtuosi, speakers, comedians, announcers, news com- 
mentators and actors; that the radio broadcasting talent radio broad- 
casting stations and network systems effected through performances the 
studios particular broadcasting stations places close proximity 
thereto and transmitted across state national boundaries through the medium 
radio signals and telephone wires for rebroadcasting purposes; 

“22. That the creation public demand for the services any in- 
dividual possessing any form talent requires some medium public expres- 
sion; that radio broadcasting one the principal mediums through which 
talent brought the attention the public and demand for such talent 
created thereby; 

“The Combination and Conspiracy. 

“23. That the defendants named herein together with affiliated broadcast- 
ing stations, each well knowing the matters and things hereinbefore alleged, for 
many years preceding the filing this complaint and continuing the date 
the filing hereof, have been engaged the United States, and within the 
Northern District Eastern Division, wrongful and unlawful 
combination and conspiracy restraint the aforesaid interstate commerce 
and wrongful and unlawful combination and conspiracy attempt 
monopolize the aforesaid interstate commerce radio broadcasting, electrical 
transcriptions and talent, violation Sections and the Act Con- 
gress July 1890, entitled ‘An Act Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies’ (15 and 2), and have con- 
spired all acts and things and use all means necessary and appropriate 
make said restraints and attempts monopolize effective, including the 
means, acts and things hereinafter more particularly alleged; 

“24. That one the purposes the conspiracy was procure, monopolize 
and keep within the control the defendants herein, the greatest extent pos- 
sible and the exclusion other persons and corporations, the business 
conducting national radio network operations and suppress competition 
all phases such operations, including competition securing national radio 
advertisers; that part said combination and conspiracy the defendants 
arranged and agreed among themselves and have done the following 
things: 
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“(a) require radio stations affiliated with NBC execute affiliation 
contracts containing clauses which their terms have forbidden said broad- 
casting stations from accepting any programs from any other national network; 

“(b) refuse furnish NBC network programs radio stations not 
regularly affiliated with NBC, even though the regularly affiliated station cov- 
ering substantially the same area not broadcasting such programs, thereby 
preventing many radio listeners from hearing and enjoying NBC network pro- 
grams that would otherwise available; 

“(c) require radio stations affiliated with NBC execute affiliation 
contracts containing so-called option time clauses. These clauses usually pro- 
vide that upon days’ notice the network may exercise the option use part 
specified hours the affiliated stations’ time the air the network may 
desire. The specified hours optioned NBC usually include substantially all 
the more desirable broadcasting time the affiliated stations. 

“(d) suppress competition among radio networks the sale ad- 
vertisers time the air optioning all the more desirable time af- 
filiated stations, which options may exercised upon days’ notice. The 
value program radio advertiser depends largely its continuation 
for such period time familiarize the listening public with the program, 
the local station over which broadcast, and the time the broadcast. 

“The necessary effect, therefore, such option time contracts has been 
prevent any other network from competing with NBC the furnishing net- 
work programs, arranging network broadcasts behalf network 
advertisers such stations during the stations’ more desirable time the air 
optioned NBC, even though substantial portions the affiliated stations’ 
time optioned NBC has not been purchased NBC for the broadcasting 
commercial programs; 

“(e) suppress competition between NBC and its affiliated radio stations 
securing commercial radio advertisers through NBC’s practice optioning 
substantial part its affiliated stations’ more desirable time the air, 
thereby vesting NBC rather than the affiliated stations the power make 
satisfactory commitments with radio advertisers the desired portion 
the affiliated stations’ time; 

“(f) prevent affiliated stations from entering into any commitments with 
local radio sponsors advertisers for the more desirable hours for periods 
longer than days, even though NBC does not exercise its option use such 
time; 

“(g) suppress competition between NBC and electrical transcription man- 
ufacturers securing commercial radio advertisers for stations affiliated with 
NBC through exercise NBC its option the affiliated stations’ time 
the air such manner prevent electrical transcription manufacturers 
advertisers desiring use electrical transcriptions for broadcasting purposes 
from securing satisfactory commitments desired radio time and 
geographic distribution directly with the radio stations affiliated with NBC; 

“(h) suppress competition with other network systems securing net- 
work station outlets requiring affiliated stations execute long term con- 
tracts. The FCC issues licenses for station operation for periods not longer 
than two years. The affiliation contracts between NBC and its affiliated sta- 
tions are for periods five years more. The stations affiliated with NBC 
have been forced sign these long term contracts because the dominant 
position the broadcasting industry enjoyed NBC, and because CBS, its 
chief competitor, forces its affiliated stations sign similar long term con- 
tracts. 

suppress the development existing and potential radio network 
systems entering into the aforesaid ‘tying’ affiliation contracts with stations 
located substantially all the more lucrative marketing areas where the 
number radio broadcasting stations available for network systems limited, 
well knowing that their major competitor, CBS, pursuing similar policy; 
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acquire complete ownership and control radio stations located 
certain cities and towns which the number broadcasting stations having 
comparable radio facilities insufficient permit other national network op- 
erations use exclusively the facilities one such stations; 

“(k) fix the price charged radio advertisers and advertising 
agencies for the sale their affiliated stations’ time the air; 

make station outlets unavailable other networks and suppress 
the development additional national network systems operating two 
the four existing national network systems, thereby monopolizing many the 
limited number radio stations available for network systems; 

“(m) operate two the four existing national network systems 
noncompetitive manner under the joint ownership, control and management 
defendants; 

“(n) refuse designate the contracts affiliation with radio sta- 
tions whether said stations will affiliated with the ‘Red’ ‘Blue’ networks 
NBC; discriminate against the operations the ‘Blue’ and the stations 
receiving programs therefrom routing the greatest extent possible all 
commercial programs over the facilities the NBC ‘Red’, thereby making the 
operations the ‘Red’ and affiliation therewith far more lucrative than 
the operations the ‘Blue’ and affiliation therewith, and vesting the 
defendants the power shift station from the far more remunerative ‘Red’ 
the far less remunerative ‘Blue’ vice versa any time, regardless the 
station’s wishes; 

“(o) use the power shift affiliated station from the far more 
remunerative ‘Red’ the less remunerative ‘Blue’ threat against affiliated 
stations not operating according the wishes the defendants; 

“(p) suppress competition between defendants and the other two na- 
tional networks the sale time radio advertisers and advertising agencies 
through the operation two network systems manipulating the two net- 
works as: allow discounts advertisers based upon the amount business 
such advertisers over both networks NBC, thereby giving the ‘Blue’, for 
example, marked the facilities the ‘Red’; allow NBC 
arrange certain its most attractive facilities into one combination the event 
advertiser cannot otherwise satisfied; and allow NBC advantage 
over other networks terms programming since NBC has approximately 
twice many hours jts disposal either the other two networks; 

“(q) utilize the ‘Blue’ forestall competition between the ‘Red’ and 
other networks securing network outlets tying two the best radio 
stations lucrative markets through the ownership stations, through long 
term contracts containing exclusive and optioned time provisions; 

“(r) refuse allow electrical transcription manufacturers connect 
with radio studios for recording purposes other than the studios the station 
originating the network program even though the advertiser whose behalf the 
program being broadcast desires and has contracted for the services the 
electrical manufacturers; 

“(s) enter into management contracts, either directly through af- 
filiated companies, with many artists, including substantial number the 
best known and most popular broadcasting artists the United States. Such 
contracts usually provide that the managing company shall have the exclusive 
right determine the use made the services such artists, and that 
the managing company shall receive specified percentage the revenue paid 
for the artists’ services from any and all sources, including services not related 
radio broadcasting. The artists have submitted the terms such manage- 
ment contracts and have refused contract with so-called independent concert 
artist management agencies because defendant’s power popularize talent 
through performances over radio networks degree not enjoyed any 
other management services; 

“(t) utilize the power popularization talent through performance 
over radio the detriment talent not under their control and other talent 
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management services, through performance their exclusively managed and 
controlled talent over the two networks operated defendants the greatest 
extent possible, and insisting that the advertisers and advertising agencies 
using time defendants’ networks likewise use the services talent under 
contract defendants; 

“(u) engage the manufacture and sale electrical transcriptions 
affiliated stations over which they have acquired power control competition 
with others who are similarly engaged the manufacture and sale electrical 
transcriptions said stations. 

“Effect Conspiracy. 

“25. That the defendants have adopted the means and engaged the ac- 
tivities aforesaid, with the intent, purpose, and effect unreasonably and un- 
lawfully suppressing competition the conduct and development national 
radio network systems, and have otherwise unreasonably restrained 
tempted monopolize interstate commerce radio broadcasting, electrical 
transcriptions and talent; that their activities aforesaid have prevented unknown 
thousands radio listeners from hearing and enjoying radio network programs 
that otherwise would have been available and have affected the quality radio 
network programs which could expected flow from competitive radio 
broadcasting industry; 

“26. That there are unknown thousands individuals the United States 
possessing talent unique nature many whom would doubt rise na- 
tional prominence given equal opportunity for popularization over the 
radio; that the number and importance talent management services existing 
the United States are gradually diminishing because the competitive ad- 
vantages the talent management field enjoyed defendgnts through the 
joint operation talent management services and radio network systems; 

“27. That the radio stations affiliated with defendants the operation 
national networks have substantial investments money, credits and property 
their businesses and said investments and businesses would greatly reduced 
value destroyed defendants, because their dominant position the 
industry, refused allow such stations continue network affiliation 

“28. That the ownership defendants electrical transcription company 
constitutes itself unreasonable restraint trade insofar their affiliates 
are concerned because defendants control substantial portion the limited 
radio facilities the nation, and effectively control substantially all the op- 
erations their affiliated stations. 

“29. That the power defendants, the competitive advantages enjoyed 
them, the unreasonable restraints interstate commerce inherent the owner- 
ship and operation two national network systems and 
located cities and towns which there are less than four radio stations with 
comparable facilities, the ownership electrical transcription company, and 
the ownership talent management service, are such that they are subject 
abuses which can corrected only severance these ownerships and 
controls. 

“Prayer. 

“Wherefore, the complainant prays: 

That summons issue each the defendants, commanding said de- 
fendants appear herein and answer the allegations contained this com- 
plaint and abide and perform such orders and decrees the court may 
make the premises; 

“2. That upon final hearing this cause, the court order, adjudge and 
decree that the conspiracy and wrongs herein described exist and constitute 
unreasonable restraint trade and commerce among the various states and 
the District Columbia; 

“3. That the defendants required elect which the two national net- 
works, the ‘Red’ the ‘Blue’, they desire continue operate, and that 
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receiver appointed receive forthwith any stock and share capital owned 
RCA, NBC. any subsidiary company any officers thereof, which repre- 
sents the ownership the network which defendants elect not operate, in- 
cluding any stock defendants representing the ownership radio stations 
located cities and towns which there are less than four radio with 
comparable facilities, including electrical transcription and talent management 
operations, and that defendants thereupon ordered forthwith transfer 
the aforesaid stock 2nd share capital the aforesaid receiver; that the afore- 
said receiver upon receiving the aforesaid stock and share capital offer such 
operations for sale and sell the same, holding the proceeds subject the order 
the court; 

“That the event there stock and share capital severable nature 
representing ownership the above named operations, the court require de- 
fendants sever their ownership, operation and control the above named 
properties such manner and form the court shall deem just and proper; 

“4. That the defendants and each and all their respective officers, man- 
agers, agents, employees, and all persons acting claiming act behalf 
defendants enjoined and restrained from entering into any contract, agree- 
ment, conspiracy, otherwise the following acts and things: 

“(a) exercise any right power prevent affiliated radio stations 
from accepting any program from any other network during such stations’ time 
the air which not being used defendants; 

“(b) refuse furnish NBC network programs radio stations cover- 
ing substantially the same area the regularly affiliated stations nondis- 
criminatory manner, when the regularly affiliated station does not broadcast 
such programs; 

“(c) prevent hinder the affiliated stations from scheduling programs 
before the defendants finally agree use the time during which such programs 
are scheduled, from requiring the station clear time already scheduled for 
use, either through the medium live talent electrical transcriptions, when 
the defendants seek use the time; 

“(d) enter into assert any contract affiliation with any radio sta- 
tion for period longer than two years; 

“(e) prevent hinder their affiliated stations from fixing the price 
which said stations shall respectively sell offer for sale time the air, free 
from any influence pressure exerted defendants; 

“(f) refuse allow electrical transcription manufacturers reasonable 
access radio studios, including the studios the stations not originating the 
network program, for recording purposes when desired the advertiser 
whose behalf the program being broadcast; 

“5. That the complainant recover the costs and disbursements this suit; 

“6. That the complainant shall have such other and further relief the 
court shall deem just and proper.” 
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Recent Court Decisions 
Rainier Theatres Corporation vs. James Bain et. al. 


memorandum opinion the Cireuit Court the State Ore- 
gon for the Fourth Judicial District (Multnomah County), Judge Alfred 
Dobson, without passing upon the question whether radio quiz 
programs are lotteries, held that quiz contests conducted two thea- 
tres operated Oregon the Rainier Theatres Corporation must 
held lottery. The case was that Rainier Theatres Corpora- 
tion versus James Bain. District Attorney for the Fourth Judicial 
District the State Oregon, and Martin Pratt, Sheriff 
Multnomah County, State Oregon. 

The plaintiff this suit seeks enjoin the defendants, District 
Attorney for Multnomah County and Sheriff, from prosecuting for 
violation the lottery laws the State Oregon. Plaintiff operates 
two theaters the Portland, wherein presents so-called 
Quiz Contest special feature the programs. appears from the 
allegations the complaint that the Quiz Contest program op- 
erated precisely like the ‘‘Bank Nite’’ program (previously held illegal, 
except that the person selected lot must answer question correctly 
within fifteen seconds before securing the prize. 

alleged the complaint that ‘‘to correctly answer which (the 
question) within the time allowed therefore requires real and sub- 
stantial degree skill, knowledge, and abilitv. and reason and com- 
prehension the part the contestant.’’ the contention 
plaintiff that reason this the Quiz program has been 
transformed from game chance (i.e. lottery) game skill. 
the other hand, contended defendants that the program 
still lottery because: (1) patrons win chance lot the ‘‘opportun- 
secure prize answering question; (2) that the super- 
addition the Quiz feature the condemned ‘‘Bank Nite’’ program 
merely subterfuge designed evade the lottery laws; and (3) 
any event the element chance ‘‘predominates’’ over the element 
skill and that the scheme is, therefore, lottery. 

The novelty defendants’ first point but this not 
necessarily fatal the contention advanced. However, seems clear 
that this view untenable. not the prize. Like 
not its own reward. Patrons participants not pay 
their money for anything vague and tentative. They have something 
much more tangible mind when pay admission. Furthermore, 
any such rule the test lottery might include within its 
ambit every game chance, regardless the skill judgment which 
might involved subsequent step toward winning prize. This 
would require the elimination the element chance completely 
order avoid the condemnation the statute. Such not the law. 

The second contention advanced the defendants, to-wit: That 
the scheme employed plaintiff mere subterfuge designed evade 
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the laws this state, cannot properly decided upon this demurrer. 
The complaint alleges specifically with the Quiz feature 
the program that the answering the questions propounded 
real and substantial degree skill, and ability, and 
reason and comprehension the part the contestant.’’ This allega- 
tion admitted the demurrer. further alleged that the pro- 
pounding and answering questions adds interest the program and 
provides amusement and entertainment the patrons, and, such, 
offers special inducements for their patronage. 

Consideration defendants’ third contention involves applica- 
tion the lottery statutes this state, they have been interpreted 
and construed the Supreme Court. The Constitution the State 
Oregon prohibits the maintenance operation lotteries. The statutes 
this state make the maintenance operation lotteries unlawful and 
provide penalties therefor. Neither the Constitution nor the statutes 
defines what constitutes lottery under this prohibition. Finally, may 
stated that the essential elements lottery are prize, consideration, 
and 

There little disagreement among the courts with reference the 
elements prize and consideration, nor there any question the 
instant case concerning the presence these elements 
plan program. With reference the element chance, two rules 
have been evolved the courts, known (1) the ‘‘pure rule, 
and (2) the ‘‘predominant rule. Under the ‘‘pure chance’’ 
rule essential, constitute lottery, that the prize should award- 
the basis pure chance, without the intervention the skill, 
knowledge, judgment the participant the result. Defendants 
contend that this rule has been abandoned the Supreme Court 
Oregon its later decisions, and that the rule 
now prevails. Under this latter rule, scheme lottery chance 
the predominant factor the determination the result, and even 
though knowledge, skill, and judgment the participant may have 
lesser role. 

remains for this Court consider whether not, from the 
plaint filed herein, the scheme program set forth constitutes lottery. 
assumed the plaintiff has made the complaint the most favorable 
statement its which the facts warrant, and therefore presump- 
tion should indulged its favor. the outset accepted 
the case vs. 160 Or. 250, which theater 
Nites’’ were held constitute lotteries. The methods 
that scheme program differ from those set forth the 
only two particulars. Under the former plan, number tickets 
were given away free the public, and was not purchase 
admission ticket order participate. The Court held that the 
purehase admission ticket, which the privilege par- 
ticipating the lottery, was valid consideration within the definition 
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the rule, and that any people paid admission participate, the 
plan lottery and remained lottery all, including those 
who participated without paying. one important particular there 
was also difference. After the patron had been selected lot was, 
under the first plan, given the opportunity selecting one several 
numbers, behind which were attached prizes various amounts. Under 
the instant plan the contestant selected chooses one several containers 
containing various amounts money, and which enclosed also 
question which must answer correctly within fifteen seconds. The 
decision the case was rendered the Cireuit Court and 
approved the Supreme Court upon plaintiff’s complaint. appar- 
ent that plaintiff’s program is, all material respects, identical with 
the program with the exception the inclusion the ques- 
tion and answer. The specific question here presented whether not 
the superaddition this Quiz feature removes plaintiff’s program from 
the lottery, which would certainly except for this 
feature. 

seems apparent from the foregoing discussion that the ‘‘pre- 
dominant rule applied, then plaintiff’s pro- 
gram must held lottery. Hundreds patrons pay their way 
and are admitted the theater and are entitled participate. The 
first, and far the most important steps the selection winner 
the method elimination losers and this done lot. The element 
chance further present the matter the contestant selected 
making choice container. Even the propounding question 
answered within fifteen seconds involves clear element chance. Cer- 
tainly great amount skill, judgment, reason, comprehension can 
brought into play the course fifteen seconds. 

The Quiz resolves itself into the chance whether not the infor- 
mation for the question within the knowledge the con- 
testant whether the little pea under the shell. the contestant hap- 
pens have the information, can answer the question; not, may 
guess and chance win; but cannot fairly said that fifteen 
seconds time the contestant can work out answer requiring real skill, 
judgment, comprehension. Even the Supreme Court modify this 
rule its use the term ‘‘substantial’’, nevertheless, appears mani- 
fest this Court that the degree ‘‘skill, knowledge, and ability and 
reason and involved the process winning prize 
from its inception the box office its conclusion the platform does 
not measure any reasonable appropriate interpretation the 
term 

suggested that there some basis comparison between plain- 
tiff’s program and the several radio Quiz programs apparently much 
favor; but, so, not apparent this Court, nor presently 
with the question determining whether not any these 
radio programs are lotteries. 


| 

i 
| 

i 
i 
‘ 

| 


the preceding discussion the Court has confined itself 
sideration the general program carried plaintiff. appears 
that there are several variations, all which, with one exception, are 
subject the same condemnation. seems evident this Court that 
the one feature the program whereby volunteers are called for and 
selected random from the audience, whom are propounded single 
questions and for the correct answers which prize one dollar 
awarded not, far appears from the complaint, lottery. 
this contest the question and answer phase seems relatively the 
more important. 


Section 605 Violations—Wire Tapping—What Constitutes 
Interception Communication 


Two recent cases decided the United States Cireuit Court 
Appeals, Second add the growing list cases interpreting 
Section 605 the Communications Act with reference the unlawful 
communications and their use evidence Federal 
courts (see Journal Notes, March 1938, page 21; January 1939, page 26; 
May 1939, page 17; May 1940, page 261). 

United States Gallo, 123 229, decided November 10, 1941, 
the novel suggestion was made that the introduction evidence 
telephone company’s records showing calls made the defendant con- 
stituted unauthorized interception the telephone message prohibited 
Section 605. The Court rejected the suggestion stating: 


“To hold that recording the company the fact call between two 
its telephones unauthorized interception communication would re- 
quire construction the statute extending beyond either its purpose its 
words. The statute was not intended proscribe long-standing, reasonable 
business practices communication companies. When person takes 
telephone knows that the company will make, may make, some kind 
record the event, and must deemed consent whatever record 
the business convenience the company requires. any stretch language 
the making such record could termed ‘interception’ the communica- 
tion, one which the sender has authorized. Hence not within the ban 
the statute.” 


United States Gruber, 123 307, decided the same day, 
the defendant was indicted for conspiring violate and aiding and abet- 
ting the violation Section 605 the Communications Act 
ing telephone operator the Securities and Exchange Commission 
connect defendant’s telephone means conference connection 
those two the employees the that defendant might 
listen conversations between such The contention was 
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made that the operator did not intercept any message because she never 
heard the conversations. The Court, however, rejected this contention 
stating 


hearer not contemplated the parties the conversation was introduced 
without their consent. can make difference that the person divulging did 
not know the contents the message. Whether was never engaged listen- 
ing could not understand the communication, long caused 
transmitted third party without the consent the sender, intercepted 
and divulged the communication and violated the statute *.” 


Seventh Annual Report Federal Communications 
Commission 


The Federal Communications Commission has submitted its Seventh 
Annual Report Congress. 

Chapter entitled The Commission has 
established new adjunct the Field Division, the National Defense 
Operations Section. This organization polices all radio communication 
channels for the purpose detecting and locating unauthorized stations 
operating violation laws, treaties, wartime regulations. Addi- 
tional monitoring stations have been established guard the communica- 
tions channels. 


“During the past fiscal year the National Defense Operations Section handled 
several thousand complaints various illegal radio operations suspected 
violations radio laws and treaties. total 251 transmitters were found 
operating without license.” 


The Foreign Broadeast Monitoring Service, created February 26, 
1941, the Federal Communications Commission, cooperation with 
the now actively translating, transcribing, analyzing, and 
reporting from 600,000 900,000 words transmitted daily foreign 
stations throughout the world recorded the Commission’s 
National Defense Operations Section. 


“The importance listenitig foreign transmissions attested the fact 
that propaganda instigated abroad almost invariably follows the example set 
short-wave broadcasts, but follows with lag. Almost every political, 
diplomatic, military move presaged shifts propaganda treatment. 
Consequently, through study the short wave ‘model’ often possible 
predict such moves. new course policy can reflected broadcasts long 
before announced officially, rumored the press. For example, the 
altered tone certain foreign broadcasts gave the first indication that Japan 
intended occupy Indo-China.” 


Each listening post, which there are several, self-contained 
unit, complete with engineers, translators, transcribers, stenographers, 
and persons who prepare reports. All analysis work done the Wash- 
ington office. All reports are confidential and not issue. 
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Several paragraphs are devoted the activities the Defense 
Communications Board. This Board has operating procurement 
functions. reports the President through the office Emergency 
Management. 

Assisting the Board are coordinating committee and law com- 
mittee staffed personnel from the agencies represented the 
the Board itself has paid personnel. The coordinating committee 
supervises the work various other committees representing the do- 
and international broadeasting industries; telephone, telegraph, 
radio communications companies, aviation and amateur 
and Federal, State, and municipal facilities. There are also Inter- 
department Radio Advisory Committee, Communications Liaison Com- 
mittee for Civilian Defense, and Priorities Liaison Committee. There 
are two special advisory groups representing industry and labor. 

The industry committees have been active formulating plans for 
meeting foreseeable defense emergencies. For example, the international 
radio communications committee has surveyed alternative routing 
international radio messages the event that particular routes are 
interrupted accident belligerent action. The cable committee has 
made special studies cable repair under wartime conditions. 

Chapter II, there discussion the activities the Commis- 
sion. the close the fiscal year, the Commission had 775 employees 
Washington and 613 the field. The appropriation for the fiscal 
year was $4,126,340. this amount, $1,750,000 was for national de- 
fense activities, and $175,000 for the relocation monitoring stations. 

The Commission made specific recommendations Congress with 
respect new legislations affecting communications, the subject matter 
which indicated hereafter. The Commission assisted the Senate 
Committee Interstate Commerce the proceedings Res. 95, 
75th Cong., 2nd sess., approved June 19, 1939, which authorized in- 
vestigation the telegraph industry. October 28, 1941, this com- 
mittee recommended that Congress amend the Communications Act 
permit merger and international telegraph carriers. 

The Commission cooperated with the Attorney General’s Committee 
Administrative Procedure. 

With regard new legislation, the Report comments the White 
Resolution, Res. 113, proposing that the Senate Committee Inter- 
state Commerce study the chain broadeasting regulations promulgated 
the Commission May 1941. 

Section 4(f) relating the Commission’s personnel was amended 
Public Law 20, 77th Cong., Ist sess. This act provides compensation 
for overtime services inspectors charge and radio inspectors 
the field division paid ship owners whose request the overtime 
services are furnished. 

Fifteen cases were pending the Court Appeals the close 
the year. Twelve cases were dismissed three are still pending. 
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“The most important problems raised litigation the Court Appeals 
during the current year involved (1) the power the Court Appeals under 
the Communications Act stay the action the Commission pending de- 
termination appeal; (2) the validity under the Communications Act the 
Commission’s procedure granting applications without hearing where elec- 
trical interference existing station involved. Both these problems 
were raised the consolidated cases Radio, Inc., Federal 
Communications Commission (Nos. 7657 and 7723).” 


During the fiscal year the Commission designated 246 cases for 
204 were 23, telegraph, 12, telephone, television, 
and one amateur. 

Chapter III the Report deals with Telephone and Telegraphs. 

The Commission has established Rate Section the Law Depart- 
ment. There has been reduction interstate long distance telephone 
rates, which estimated will save telephone users, $14,000,000 year. 

Chapter deals with Standard Broadcast. 

November 1941, there were 915 standard stations 
operation under construction. Sixty-eight new stations were auth- 
orized during the fiscal year. estimated that there are excess 
50,000,000 receiving sets the United States. 

Paragraph briefly discusses the North American Regional Broad- 
Agreement. Paragraph deals with the chain broadcasting 
regulations and paragraph headed Inquiry.’’ 
There brief comment the proposed rule, announced August 
1941, which would ban multiple station operation any service area 
single interest group interests. The following miscellaneous 
information contained the report. Nearly per cent all stand- 
ard stations employ directional antennas. Under section 3.51 
the Rules and Regulations, effective June 1941, each standard broad- 
cast station required determine operating power direct measure- 
ment its antenna power. The license period for standard and relay 
broadeast stations has been extended from one two years. 


“The Commission has emphasized frequently that exercises power 
censorship over radio communcations. Thus neither requires the broad- 
casting particular programs nor bans them; program selection the first 
instance the function the broadcasters licensed operate stations. 
“However, the Commission concerned see that licensees use their power 
program selection the public interest. especially concerned with the 
maintenance free speech the air, and with the maintenance well-round- 
rather than one-sided presentations controversial public issues. wel- 
comes complaints wherever they are verified and factually supported. 

“Of the thousands complaints received annually, the bulk not meet these 
requirements, are clearly beyond the cognizance the Commission. Com- 
plaints alleging unfair trade practices are customarily referred the Federal 
Trade Commission. 

“Refusal time the air was the source especially large number 
complaints during the year, largely reason issues arising out the war. 
the request members the Senate Committee Interstate Commerce, 
the Commission undertook analyze more than 40,000 programs dealing with 
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controversial foreign policy issues broadcast during the period January through 
June, 1941. The results this analysis were not yet completed when this re- 
port went press. 
public interest—not the private—is paramount’ radio broadcasting 
declared the Commission reprimanding certain station for past partisan- 
ship practices. its decision and order covering this case added: ‘Under 
the American system broadcasting clear that responsibilities for the 
conduct station must rest initially with the broadcaster. 
equally clear that with the limitations frequencies inherent the nature 
radio, the public interest can never served dedication any broadcast 
facility the support partisan ends. Radio can serve instrument 
democracy only when devoted the communication information and the 
exchange ideas fairly and objectively presented Freedom speech 
the radio must broad enough provide full equal opportunity for the 
presentation the public all sides public issues.’ 

Radio Facilities for Candidates for Public Office 
“The Communications Act provides that broadcast station shall provide 
use its facilities one candidate for particular public office, shall af- 
ford equal opportunity all other candidates for the same office. The nature 
the received the Commission falling within this provision 
the law and the disposition made them, connection with the 1940 political 
campaign, reflected the Sixth Annual Report. November 15, 1941, the 
Commission clarified its rules define ‘legally qualified candidate’ within 
the meaning section 315 the Communications Act.” 


Chapter deals with Nonstandard Service. This in- 
high frequency (FM) service, television, international, 
educational, relay, studio transmitter, facsimile and developmental 
broadcast service. 

December 1941, there were commercial authoriza- 
tions, and applications pending. obtain more effective use the 
limited number channels available, the Commission October 1940, 
amended the rules clarify requirements the areas 
served. The rules previously contemplated that the service area should 
commensurate with the common cultural, economic, social, other 
characteristics which would justify services the area unit. The 
administrative application this principle was rendered difficult be- 
there was quantitative definition such area any specific 

The new rules recognize addition the 625 ‘‘basic trade areas’’, 
trade areas.’’ The latter will enable stations located 
trade Twenty-two channels were made available for 
stations serving basic and limited trade areas, centering about cities 
which have population over 25,000. addition, channels are 
reserved for basic and limited trade areas which the city the station 
has population less than 25,000. Seven channels have been assigned 
for large rural areas. ‘‘special service area’’ classification has been 
established for unusual cases. 


“On March 20, 1941, the Commission amended the rules permit stations 
authorized temporary basis serve less than the ‘basic trade areas’ but 
least the metropolitan district the city upon showing that there need 
for relaxing the basic requirements. This made possible the inauguration 
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service cities having very large basic trade area parts the country 
where trading centers are widely separated. The Commission also made available 
frequencies, principally reserved for cities less than 25,000 population, for 
use cities greater population which are adjacent metropolitan districts 
more than million.” 


available for ship, coastal and emergency services using the 
ultra-high frequencies. 

The term ‘‘Developmental Service’’ used define 
station which carries development and research along lines other than 
those other broadcast rules. firm New York City 
has received experimental license for subscriber service 
117,650 Programs are furnished without advertising. 
The firm charges directly for the service the listener. 

Chapter discusses Safety Life and Property. Chapter VII 
deals with Radio Operators. Chapter VIII discusses technical studies 
the Commission. The last chapter devoted 
from the broadeast industry. 


Amendment Rules and Regulations 
The Commission December 16, 1941 adopted Order No. 83-A, 


suspending for further period six months beginning January 
1942, the provisions Section and (d)(2) the Rules 
Governing Commercial Radio Operators which required that such opera- 
tors possess six months previous ship service eligible for employment 
the single radio operator cargo ship. This consideration 
the obvious necessity for creating additional supply experienced 
radio operators during the present national emergency. 


Order 


meeting the Federal Communications Commission held 
its offices Washington, C., the 23rd day December, 1941; 

The Commission having under consideration the matter the ac- 
for ‘‘emergency facilities’’ telephone companies 

WHEREAS, the present national emergency has the con- 
struction telephone companies ‘‘emergency substantial 
and 

WHEREAS, peculiarities the expected life these facilities, 
ramifications and variations the agreements governing their construc- 
tion, and other considerations may found the conclusion studies 
now progress warrant special accounting and 

WHEREAS, believed that the accounting for, ensuing from, 
the construction these facilities should accordingly segregated 
far practicable before the closing the accounts for the current 
endar year; 
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NOW, THEREFORE, ORDERED, That for the purpose 
this order ‘‘emergency facilities’’ shall mean facilities provided 
telephone companies pursuant agreement furnish service the 
United States Government any other person organization re- 
quired solely the national defense program and where the cost 
such facilities segregable from the cost other facilities the 
pany; and 

FURTHER ORDERED, That with respect all transactions 
(excepting station apparatus, station installations, drop and block wire, 
nonmultiple X.’s, and booths and special fittings) due the 
struction subsequent existence ‘‘emergency facilities’’ costing 
$5,000 more for any project establishment, constructed class 
and class telephone companies subsequent June 30, 1940, sub- 
sidiary accounting records shall maintained until otherwise ordered 

(1) 100.1, ‘‘Telephone plant 

(3) 175, ‘‘Contributions telephone plant,’’ 

(4) account 608, ‘‘Depreciation and 

(5) all operating revenue 

PROVIDED, HOWEVER, That items (1), (3), and (5) shall 
maintained projects establishments and summarized States, item 
(2) shall maintained States, and item (4) shall 
classes plant for the property each State; and 

PROVIDED FURTHER, That the segregation with respect the 
operating revenue accounts may confined nonrecurring amounts 
(such as, for example, those so-called installation charges, 
distinguished from recurring charges) and 

PROVIDED FURTHER, That the reference group 
accounts this order shall not construed indication the 
propriety impropriety the use such accounts for 
transactions the nature under consideration herein. 

The Commission December 30, 1941 amended Section 61.74 
Part 61, Tariffs, references tariff publications other 
instruments already file with the Commission, eliminate dup- 
certain listings service points and regulations governing 
the application charges for the communication services furnished 
the various telephone companies, follows: 


“Section 61.74 Reference other instruments. otherwise pro- 
vided this and other sections Part the Commission’s Rules, tariff 
publication filed with the Commission may make reference any other tariff 
publication any other document instrument. 

tariff containing certain matter applicable particular service may 
refer another tariff other matter applicable such service the reference 
made behalf carrier which party each tariff; Provided, how- 
ever, that such reference does not result undue complication. 

“This section shall not prohibit reference concurrence solely for the 
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purpose indicating where charges regulations applicable service not 
governed the tariff may found.” 


coordination with the Navy Department, interested manufac- 
turers ship radiotelegraph and radiotelephone receivers, and repre- 
sentative ship owners, the Commission adopted proposed new rule— 
Section 8.130(b)—prohibiting the use and operation sea certain 
types obsolete receiving equipment capable emitting energy which 
might betray the position ships equipped enemy craft. The 
proposed rule, effective January next, not applicable ocean- 
going vessels less than 1600 gross tons. 


Waived the requirement for filing renewal applications days 
advance expiration date (Section 1.360) for aeronautical, aeronauti- 
eal fixed, and scheduled aircraft stations. 


December 1941 the Commission ordered (Order No. 87) the 
immediate suspension all amateur radio operation the continental 
United States, its territories and possessions except may authorized 
thereafter the Commission. notice the same date 
all amateur licensees, the Commission advised that where amateur radio 
operation deemed required connection with the National De- 
fense, appropriate authorization engage such operation would 
issued, but only upon application duly authorized federal, state, 
official made the Defense Communications Board. 

Numerous requests from proper officials have been received for 
authorization permit certain designated amateur licensees engage 
radio operation connection with National Defense. Many were 
approved the Commission upon recommendation the Defense Com- 
munications Board. However, the light events since December 
1941, and based upon military security requirements, the Defense 
Communications Board and the Commission, after thorough study and 
reconsideration the entire problem, have decided that all amateur 
radio operation shall suspended, and that all authorizations previously 
issued accordance with Order No. 


Defense Communications Board 
December 30, 1941 


Under the authority given the Defense Communications Board 
the Executive Order December 10, the Board has prescribed that 
all ship radio stations and facilities shall subject use, control, super- 
vision, inspection, closure the Navy Department. 


q 
7 
| 
| 
| 
7 
i 
| 
| 


JOURNAL THE FEDERAL COMMUNICATIONS 103 


Under this order the Secretary the Navy will issue regulations 
carry out this authority may deem necessary for the national 
security and defense and the successful conduct the war. 

should understood connection with this order that the rules 
and regulations the Federal Communications Commission covering 
ship radio service will continue effect except those cases where such 
rules may conflict with the regulations the Secre- 
tary the Navy. Attention called Commission Rule 2.93 adopted 
December 1941, which reads follows: 


“2.93 National defense-naval instructions regarding ship radio service: 
provision the Commission’s Rules and Regulations shall, time war, 
prevent the master any vessel the United States from taking any action 
whatsoever regard the radio installation, the operators, the transmission 
and receipt messages, and the radio service the ship whenever his 
discretion such action necessary carry out the instructions Naval 
control officers and other instructions issued the Navy Department.” 


Order No. 


WHEREAS The Defense Communications Board has the Execu- 
tive Order December 10, 1941 been authorized, the national security 
and defense and the successful conduct the war demand, pre- 
classes and types radio stations and facilities portions there- 
which shall subject use, control, supervision, inspection, 
closure, accordance with such prescription, the Department 
War, Department Navy, other agency the United States Govern- 
ment, designated the Board; 

AND The Defense Communications Board has deter- 
mined that the national security and defense and the successful conduct 

NOW, THEREFORE, virtue authority vested the Board 
under the aforementioned Executive Order, the Board hereby directs 
that all radio stations and facilities aboard all vessels, defined Title 
section the United States Code, and foreign, within the 
jurisdiction the United States shall subject such use, control, 
supervision, inspection, closure the Navy Department accordance 
with the terms the said Executive Order may deemed necessary 
for the national security and defense and the successful conduct the 
war the Secretary the Navy, under such regulations may 
prescribe. 

Subject such further order the Board may deem appropriate. 
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